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through the water to the chart-room, which apparatus was fixed and 
fitted in the German steamship Schlesien when captured by a British 
cruiser and subsequently condemned as prize. The claimants alleged 
that their apparatus had been leased by their agency at Bremen to the 
German vessel and remained their sole property; that it was not a part 
of the tackle of the ship and came within the principles of the Declara- 
tion of Paris as being neutral property in an enemy ship and should not, 
therefore, be condemned. Sufficient evidence was not produced to prove 
the alleged agency and lease, but the court, admitting these facts for 
the purpose of the judgment, 

Held, that the term "neutral goods" or "enemy goods" in the Dec- 
laration of Paris had always been read as applying to cargo, and from 
the use in the French text of the word marchandise, it was clear that it 
was intended to cover "merchandise." The apparatus in this case was 
not merchandise but should be regarded as a part of the ship, and the 
court could not investigate questions of property in different parts of 
the ship. 

The Roumanian (Cargo ex.) 

Decided December 7, 1914. 

(The Times Law Reports, Vol. 31, p. 111.) 

A cargo of oil belonging to a German company was seized as prize while it was being 
discharged by means of pumps from a steamer, owned by an English company, into 
tanks on a wharf at Purfleet which were owned by another English company. 

Held, that the whole of the oil was maritime prize and was subject to seizure both 
on board the steamer and in the tanks; that the portion in the tanks was seizable even 
if they were to be regarded as being, in the strict sense, on land as distinguished from 
the port, but that for this purpose they were in port; and that therefore all the oil was 
liable to condemnation as prize. 

The facts are stated in the judgment. 

Sir Samuel Evans, President of the court, in delivering the judgment 
said: This cargo consisted of 6,264 tons of refined petroleum oil in bulk. 
It was shipped in the Roumanian at Port Arthur, Texas, before the 
outbreak of the war. The cargo of oil was destined for Hamburg. At all 
times material the oil was the property of a German company. As enemy 
property it is claimed by the Crown as lawful prize. On the other hand, 
the German owners claim that it could not lawfully be seized; and, 
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alternatively, that a portion of the oil which had already been discharged 
into oil tanks on shore could not lawfully be seized. 

The main question arises on the claim put forward by the owners of 
the oil. Three limited companies come into the history of the case. 
They are: 

(1) The Europaische Petroleum Union Gesellschaft, M. B. H., of 
Bremen. Neutral bodies and subjects are shareholders to a considerable 
extent in this company. It is a corporate body duly incorporated under 
the laws of Germany, and as such entered an appearance in these pro- 
ceedings. It clearly is a German company. This company I shall refer 
to as " the German company." They were the owners of the oil. 

(2) The Petroleum Steamship Company (Limited). This was an 
English company incorporated under the Companies Acts, 1908 and 
1913. The vast majority of the shares were owned by the German com- 
pany, but there were also English shareholders and English directors, 
and its business was carried on in this country. This company I shall 
refer to as "the steamship company." They were the owners of the 
steamship Roumanian. 

(3) The British Petroleum Company (Limited). This was also an 
English company, and is referred to as "the tank company." They 
were wharfingers, and the owners of the tanks into which some of the 
oil had been discharged. 

The material facts are substantially undisputed. While the Rou- 
manian was on her voyage on the high seas the secretary of Lloyd's 
wrote to the managers for the steamship company that the Admiralty 
had suggested that in the national interest the Roumanian, which, 
according to Lloyd's Records, was then on passage to Hamburg, should 
be diverted to a United Kingdom port. When the vessel had reached 
the English Channel her master about August 14 received instructions 
from her owners to proceed to Dartmouth for orders. The vessel arrived 
there apparently on August 14. She remained until August 18, when her 
masters ordered her to proceed to London. She arrived at Purfleet on 
August 21, and was moored at the tank company's wharf, at noon. The 
discharge of the oil into the tanks of the tank company by means of 
pumps and connecting pipes was immediately begun. Information has 
to be given (and was in this case given by the ship-brokers) to the custom 
house officer of the arrival of the steamship, in order that the oil may be 
tested to ascertain whether it is subject to duty or not. The officer 
visited the steamer on August 21. Some of the oil had already been dis- 



748 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

charged. He tested a sample taken from one of the ship's tanks. It was 
somewhere near the dutiable line; so he took away a sample to be tested 
in the laboratory of the custom house. He went again to the vessel on 
the next day and took another sample, this time from the discharg- 
ing pipe. He did not receive the test note from the custom house analyst 
until August 24. Meantime, on August 22, a letter was delivered on 
board the steamer from the custom house officer at Gravesend, of wihch 
the following is a copy: — 

Custom House, Gravesend, 22.8.14. 
To the Master, s.s. Roumanian, Purfleet. 

Sir, — I have to inform you that your cargo, consisting of about 6,264 tons of refined 
petroleum oil, is placed under detention. — your obedient servant, 

H. Burrell, senr. 

At this time 4,800 tons had been discharged from the vessel into the 
tanks, and 1,400 tons still remained in the vessel. The test note after- 
wards given on August 24 showed that the oil was of a quality admitted 
free of duty. The customs officer first referred to deposed that until the 
cargo is certified free of duty it is still regarded as being in the charge of 
the customs, and an offence against the revenue laws would have been 
committed if any delivery had taken place before. It is quite clear that 
by international law, the 1,400 tons was confiscable as prize on board a 
ship which arrived in port after outbreak of hostilities. 

In the claim the German owners invoke the Hague Convention No. 6. 
But the Hague Convention is not applicable. If the case is regarded as 
analogous to that of an enemy cargo on board an enemy ship under 
Articles 3 and 4 of the Convention, in any event German subjects could 
not found any claim under those articles because Germany declined to 
agree to them, and is not a party to them. 

The main question was whether the 4,800 tons already discharged and 
in the tanks of the tank company were confiscable is prize. The broad 
foundation of the argument for the German company was that this oil 
was on land, and that enemy property on land cannot be seized as prize. 
The tanks were contiguous to the tank company's wharf, where the ship 
was moored, and were used in conjunction with the wharf for dealing 
with oil cargoes. Their distance from the wharf was between 100 and 
150 yards. Was the oil in the tanks on land as this phrase has been 
used in international law; or was it still in port for the purpose of apply- 
ing the principles of seizure of enemy property in port? Again, even if in 
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strictness it was on land, was it in the circumstances immune from seizure 
and free from confiscation in a court of prize? 

According to the practice of former times and according to the views 
held by some of the most authoritative international jurists, all enemy 
property on land as well as on sea and in ports, creeks, and rivers could 
be captured and confiscated. But, by special treaties, and subsequently 
by the mitigation of rules considered to operate harshly on enemy owners 
of private properties, capture of such properties on land has been avoided 
and has fallen into desuetude. The present position is well stated in 
Hall's International Law (page 435 of the sixth edition). I have before 
had occasion to refer to a note by Dana in his edition of Wheaton (eighth 
edition, 1866). 

His Lordship quoted the passage on "the Distinction between 
Enemy's Property at Sea and on Land," p. 351, and continued: 

We start accordingly in the present case with the broad proposition 
that all enemy property — ships and cargoes — may, after the outbreak of 
war, be captured jure belli on the sea, or in rivers, ports, and harbors 
of this country. All such captures are tried in the prize court, and can 
only be condemned in this court. "The nature of the ground of the 
action — prize or not prize — not only authorizes the prize court, but 
excludes the common law." Lord Mansfield in Lindo v. Rodney (2 
Doug., at page 614a). 

The learned President then read a passage from the commission to the 
court issued by the Crown at the beginning of the war, and said : As Lord 
Mansfield stated in Lindo v. Rodney: "The commission does not say — 
upon the sea. It does not say — goods in the ship. 'Reprisals' is the 
most general word that can be used." Now the Roumanian, from the 
outbreak of war, carried an enemy cargo. This cargo as such was subject 
to capture or seizure as prize, either on the high seas, or after the arrival 
of the vessel in port. The vessel was not bound to come into a port of 
this country. But she was in a dilemma. As the vessel came, and prop- 
erly came, into a British port, she could not help bringing the oil into the 
port too, unless she pumped it into the sea. She was not bound to do 
that. If I may personify the cargo for a moment, I should ask, What 
right of entry had it into this country? What right had it to expect 
protection in this country at someone's care and expense, for the sake 
of its owners? Its owners could not have ordered its delivery to anyone 
here on their behalf; no one could have accepted its delivery for them, as 
that would be against the law. It may be that the ship-owners could 
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have exercised their lien for freight by selling it, or part of it, if it had not 
been seized, but they did not purport to do so. It was delivered — or 
rather 4,800 tons of it were pumped into the tanks; and there it was, 
subject by some kind of tacit understanding to the lien for freight. It 
was a sort of nullius bonum. It came into the port as maritime mer- 
chandise of the enemy, subject to seizure, and in my opinion the whole 
of it remained such until it was actually formally seized on behalf of the 
Crown on August 22. I cannot see how or by what process the portion 
of it which was at one end of the pipe in the tanks on shore had ceased to 
be seizable enemy cargo any more than the portion remaining in the 
ship at the other end had. 

But it was argued, as to the 4,800 tons, that the seizure was on land as 
distinguished from in port; and therefore that the court had no jurisdic- 
tion over it as prize. The word "port" may bear different meanings in 
different connections. In relation to enemy goods — by their nature the 
subject of naval prize when at sea after the beginning of the war — I think 
the word "port" has a meaning extended beyond the part covered with 
water in which a ship carrying the goods would be afloat. Indeed, 
counsel for the German owners conceded that a wharf alongside would 
come within the "port" in this sense, although it would be strictly "on 
land." I fail to see what difference the 100 yards from the edge of the 
wharf ought to make. 

His Lordship quoted from Hale's De Portibus Maris as to the defini- 
tion of "port" (Hargrave's Law Tracts, pages 46, 47, 48), and con- 
tinued: It will be observed that "warehouses" are expressly included in 
the definition of "port." And the tank company's tanks in the present 
case could not be placed in a category higher than, or different from, 
warehouses. The tanks are oil warehouses. 

The Ooster Eems and The Two Friends (1 C. Rob., 271; 1 E. P. C, 130 
and 136) were referred to. The facts in this case were quite different. 

Counsel for the German company also cited the Hoffnung (No. 3) and 
the Charlotte, referred to in a note to the same case (6 C. Rob., 383 and 
386 ; 1 E. P. C, 583 and 585) . It does not seem to me that either of these 
decisions can assist the claim of the German owners in the present case. 
The other authority referred to was the well-known case of Brown v. The 
United States (8 Cranch, 110). In the District Court it was tried before 
Mr. Justice Story, and is there reported as "the cargo of the ship Emu- 
lous" (1 Gallison, 563). Mr. Justice Story also sat in the Supreme Court 
on the appeal and was one of the dissenting judges. 
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The ultimate and actual decision was that the property was on land, 
and was found on land at the beginning of hostilities, and that therefore 
it could not be condemned as enemy property without a legislative Act 
of Congress authorizing its confiscation. Of course, the decision is not 
binding in this court. I refrain from attempting to weigh the judgments. 
I only desire to emphasize that the ground of the decision was that the 
property was not only found to be seized on land, but especially that it 
was found within the territory of the belligerent at the beginning of 
hostilities. 

I now finally desire to refer to some cases in this country which are 
not reported. They are noted in a most valuable and elaborate report 
in MS., which was drawn up by Mr. Rothery, a former Registrar of the 
Court of Admiralty during the Crimean War, and presented to one of our 
public departments in 1857. It represents two or three years' labor, and 
shows scrupulous care and great skill and learning. Its chief object was 
to ascertain how and to what extent captors had been rewarded for 
prizes taken. I could wish it were accessible in print to those interested 
in these subjects. That, also, is the opinion of Mr. Roscoe, the Regis- 
trar, through whose kindness I have become acquainted with it. In 
perusing it, I have come across the following cases of interest bearing 
upon the question now before the court. 

One related to a seizure effected at Ramsgate. The following is the 
extract from the MS. report : 

It is that of the French vessel Marie Anne (Warrant No. 97). It appears from 
the King's Proctor's report in this case bearing date February 26, 1805 (Treasury- 
No. 1028), that on the breaking out of hostilities with France on May 16, 1803, John 
Friend, of Ramsgate, in the county of Kent, shipbuilder, having obtained information 
that a ship called the Marie Anne (then under repair in his own yard at Ramsgate) 
and certain parts of the cargo thereof, which had been landed and deposited in ware- 
houses, were French property, seized the said ship and goods, as being the property 
of his Majesty's enemies, and with great difficulty obtained the papers and documents 
belonging to the ship and cargo from the merchants, in whose hands the same had 
been deposited, and took the master and other necessary witnesses to Deal and caused 
them to undergo their examinations before the proper commissioners there, in order 
that the said ship and goods might be legally brought to adjudication. The result of 
these proceedings was that the ship and cargo were condemned as droits of Admiralty 
and after payment of all expenses realized the sum of £2,667 Is. 8d. Upon an applica- 
tion being subsequently made for a grant the King's Proctor reported that a grant of 
£400 would be a liberal reward to Mr. John Friend for his services. Accordingly a 
grant to that extent was made, thus giving the seizor somewhat less than one-sixth of 
the proceeds. 
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This is a case directly in point, as the cargo seized had been landed and 
deposited in warehouses. 

The next case is the Berlin Johannes (Warrant No. 77). The extract 
is as follows: 

It appears from the warrant in this case that the marshal of the Admiralty had 
received information that the Berlin Johannes, then lying in the River Thames, which 
had arrived from Rotterdam with a cargo of Geneva, was enemy's property. He 
accordingly seized her, but at that time the greater part of the cargo had been dis- 
charged. Proceedings were commenced in the court of Admiralty, when it transpired 
that the ship had formerly belonged to British subjects, and was accordingly restored 
to them on payment to the marshal of one-sixth part of the value, that being the usual 
proportion paid to non-commissioned persons in case of recapture. The cargo, how- 
ever, proved to be enemy's property and was accordingly condemned as droits of 
Admiralty, and on being sold realized the sum of £504 9s. 7d. This warrant grants 
to the marshal one-sixth of the proceeds "as an encouragement for his vigilance and 
attention." 

I have tried, for so far without success, to obtain the original papers in 
this case, in order to see whether the part of the cargo which had been 
discharged was condemned. I see no reason to doubt that it was; be- 
cause if any distinction was made between the part discharged and the 
part not discharged that would almost certainly have been mentioned in 
the report. 

The next case is that of the Venus (Warrants Nos. 220 and 221). The 
extract from the report is as follows : 

It appears from the warrants in this case that William Davies, the master of the 
British vessel Venus, whilst bound on a voyage to Hamburg with a cargo which he 
had taken on board at Genoa and other ports, received information that war had 
broken out between France and England, and he accordingly put into the port of 
Plymouth, not only for the safety of his own vessel, but also to ascertain the nature 
of the cargo which he had on board, and which he believed to be French. He accord- 
ingly communicated his suspicions to George Eastlake, the Receiver of Admiralty 
droits at Plymouth, who ordered the same to be seized. The result was that the ship 
and a considerable part of the cargo were restored, but the remainder of the cargo, 
proving to be enemy's property, was condemned as droits of Admiralty, and realized 
the sum of £531 18s. 8d., after payment of all expenses. On an application, the 
Crown granted 50 guineas as a reward to the master of the Venus in consideration of 
his conduct in the matter, and 100 guineas to Mr. Eastlake in consideration of his 
having seized the ship and cargo at his own risk. The two grants together were 
between a third and a fourth of the net proceeds. 

I have set out this case because, in the action of the master in bringing 
his vessel into a British port, there is a close resemblance to the course of 
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events resulting in the s.s. Roumanian being diverted to Dartmouth and 
Purfleet, and also because it shows that enemy cargoes in British vessels 
were condemned. Counsel for the claimants intimated that he would 
have argued that in such a case the goods were not confiscable, but for 
the fact that I have in previous cases in this court decided the contrary. 

There is one other matter to which I wish to refer before stating my 
conclusions. It may be suggested that even if the oil in the tanks were 
confiscable as enemy property on land, it is not the subject of prize 
within the jurisdiction of the prize court. While I think it is, I cannot 
see what advantage would accrue to the German company, especially 
in these days when all the divisions are parts of one High Court, if the 
questions arising were admitted (if they could be admitted) to be de- 
cided in a common law or other court in this country. To adopt a 
metaphor employed by Lord Stowell, it would be but to make a change 
of postures on an uneasy bed. 

Applying the principles of the law of nations to the present case, I 
have come to the conclusion that the whole of the oil cargo of the Rou- 
manian was maritime prize, subject to seizure both on board and in the 
tanks; that the case falls within the jurisdiction of this court; that the 
portion in the tanks was seizable even if they have to be regarded strictly 
as being on land as distinguished from the port; but also that the tanks 
were within the port; and that all the oil was seized, and lawfully seized, 
by the customs officers on behalf of the Crown, and must be condemned 
to the Crown as prize in the Crown's rights to droits of Admiralty. I 
decide, therefore, against the claim of the German company, and decree 
condemnation of the whole cargo. 

As to the claim for freight, by consent the Crown will pay what is 
decided by the Registrar and merchants to be the reasonable amount. 

As to the charges for landing and storing in the tanks, the Crown also 
assents to payment, either to the shipping company or to the tank com- 
pany (whichever may be entitled) of the proper sums to be ascertained 
also by reference to the Registrar and merchants. The claims for de- 
murrage at Dartmouth and for coal consumed are disallowed. The 
Port of London dues are to be paid by the captors. The claim for in- 
specting cargo is assented to by the Crown, and is allowed. The claim 
for interest is disallowed. The claims for insurance stand over. Liberty 
to the claimants to apply in respect of them. 

As to the suggestion made by Mr. Attorney-General that the amount 
of the claims which are allowed should not be paid over till further order, 
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1 see no reason why the amounts when ascertained should not be at once 
paid to the claimants, upon the understanding, or upon a guaranteed 
undertaking if applied for by the Crown, that no part of the money 
should be handed over to enemy subjects. Liberty to the Crown to 
apply as to this. 

Leave to appeal to the Privy Council was granted, but Sir Samuel 
Evans refused to restrain the Crown from selling the oil pending the 
hearing of the appeal. 

The Juno. 

Decided December 14, 1914. 

(The Times Law Reports, Vol. 31, p. 131.) 

The steamship Juno, a British vessel belonging to the Bristol Steam 
Navigation Co. (Limited), on July 28, 1914 shipped certain cargoes at 
Bristol. The cargoes were destined ultimately for various places in 
Germany, but the sea voyage destination in each case was Amsterdam. 
After leaving Bristol the vessel called at Swansea to load other cargo. 
She finished her loading there on August 1st, but her owners decided to 
delay her departure through fear of complications on the Continent. 
While the vessel lay at Swansea her cargo was seized and subsequently 
condemned as lawful prize, and the owners of the vessel put in a claim for 
freight. 

Held, The shipowners are entitled to claim from the Crown such a sum 
for freight as is fair and reasonable in all the circumstances, regard being 
had to the rate of freight agreed, the extent to which the voyage has 
been made, the costs incurred before the seizure, and the benefit accruing 
to the cargo from the actual carriage, but in the absence of special cir- 
cumstances no sum should be allowed for delay or inconvenience result- 
ing to the ship from her diversion or detention for the purpose of the 
seizure. 

The Odessa (Cargo ex.): The Cape Corso (Cargo ex.) 

Decided December 21, 1914- 

(The Times Law Reports, Vol. 31, p. 148.) 

The rights of pledgees of cargo are not regarded in the prize court. 

The facts sufficiently appear in the judgment. 

Sir Samuel Evans, the President of the court, said: The claims to the 
cargoes in these two cases are of a like nature. The subject-matter of the 



